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THIS AGREEMENT IS PREPARED AND SUBMITTED PURSUANT TO SECTION 32 OF THE WORKERS’ COMPENSATION LAW.  EACH PARTY TO THE AGREEMENT SHALL BE AS REFERENCED IN THE CAPTION TO THIS AGREEMENT, WITH THE TERM “CARRIER” TO INCLUDE SELF-INSURED EMPLOYER OR THIRD-PARTY ADMINISTRATOR WHERE APPLICABLE, UNLESS OTHERWISE SPECIFIED BELOW.  IN ADDITION, THE WAIVER AGREEMENT MANAGEMENT OFFICE (WAMO) IS A PARTY TO THIS AGREEMENT AND IS THEREFORE REFERRED TO HEREIN SEPARATELY FROM THE WORKERS’ COMPENSATION BOARD.

BY SIGNING BELOW, EACH PARTY TO THE AGREEMENT (COLLECTIVELY REFERRED TO HEREIN AS PARTIES) ACKNOWLEDGES, AGREES, AFFIRMS AND CERTIFIES THAT (S)HE HAS READ AND UNDERSTANDS ITS PROVISIONS, TERMS AND CONDITIONS AND THAT ANY STATEMENTS OR OBLIGATIONS RELATING TO SAID PARTIES HEREIN ARE UNDERSTOOD, APPROPRIATE, ACCURATE AND WILL BE COMPLIED WITH BY THE PARTIES.  THE PARTIES UNDERSTAND THAT THE AGREEMENT, IF APPROVED BY THE WORKERS’ COMPENSATION BOARD, IS CONCLUSIVE, FINAL AND BINDING ON ALL THE PARTIES INVOLVED.  ANY INDIVIDUAL SIGNING ON BEHALF OF A PARTY BY SUCH SIGNATURE HEREON ATTESTS THAT (S)HE HAS FULL AUTHORITY TO BIND SAID PARTY TO THIS AGREEMENT.  AS REFERENCED HEREIN, THE EFFECTIVE DATE OF THIS AGREEMENT SHALL BE THE DATE UPON WHICH IT IS APPROVED BY THE WORKERS’ COMPENSATION BOARD AT A SECTION 32 HEARING.

BY THIS AGREEMENT, THE PARTIES SETTLE UPON AND DETERMINE (Check One):

 __    ALL ISSUES AND MATTERS IN THE CLAIM          X SOME, BUT NOT ALL, ISSUES AND MATTERS IN THE CLAIM
The above claim bearing WCB Case No. __________, identified in the caption hereto, is hereinafter referred to as the Subject Case.  The Subject Case was previously established as compensable for an accidental injury(ies) to the ___________ occurring in the course of employment on ___________  .  The average weekly wage was previously determined to be $_______.  The Claimant was classified with a permanent partial disability (PPD), and the last award directed payments to continue at the rate of $________ per week (CCP Rate).  Workers' Compensation Law § 15(8)(d) was previously established at ____% reimbursement and the 104/260-week retention period has been satisfied.

Pursuant to the following terms, the Parties wish to resolve the indemnity portion of the Subject Case on a final and conclusive basis, pending approval of the Workers’ Compensation Board (Board):
1.  
Indemnity Benefits


a.  Weekly Payments Made To Date of Section 32 Hearing

The Carrier agrees to make further payments at the CCP Rate referenced herein to the date of the Section 32 hearing.  Weekly payments will thereafter cease.

b.  Prior Temporary Rates Made Permanent

Prior temporary rates, if any, are made permanent.  Prior periods, if any, for which no payments were previously made are deemed periods of no compensable lost time and no reduced earnings.

c.  Overpayment

The Carrier agrees to waive any overpayment, if applicable.

2.  
No Waiver of Medical Treatment








The Parties agree that the claimant has not waived, and will remain entitled to, causally related medical treatment after the Section 32 agreement is approved for conditions causally related to the injury(ies) of this file with payments limited to New York State Workers’ Compensation Fee Schedules.  The Parties to this agreement retain all rights under the New York State Workers’ Compensation Law with respect to any and all issues that may arise in the future regarding medical treatment, and liability for same, including but not limited to, the right to an independent medical examination(s) and the right to further development of the record with medical testimony.  The Parties agree the Workers’ Compensation Board shall retain jurisdiction to re-open this case solely to adjudicate any such issues regarding medical treatment that may arise in the future and that the same shall be determined in accordance with the applicable provisions of the Workers’ Compensation Law, Rules and Regulations.


3.
Reimbursement of Carrier by Special Funds Conservation Committee

Special Funds Conservation Committee will reimburse the Carrier under Workers' Compensation Law  § 15(8)(d) for payments of medical and indemnity beyond the statutory retention period up to the date of the Section 32 hearing, provided said request for reimbursement was properly filed pursuant to Workers' Compensation Law § 15(8)(h)(2)(B).  Special Funds Conservation Committee will continue to reimburse the Carrier under Workers Compensation Law § 15(8)(d) for causally related medical expenses.

Accordingly, the Carrier waives all claims for relief under Workers’ Compensation Law § 25-a. 
4.
No Other Workers’ Compensation Claims Pending

Claimant agrees that (s)he has not suffered any other injuries for which (s)he has not filed a workers’ compensation claim or claims against Employer.
5.
Claimant’s Waiver of Rights

The Claimant, except for payments called for in this Agreement, waives any and all further rights to indemnity benefits under the Workers' Compensation Law against the Carrier, Special Funds Conservation Committee and WAMO in connection with this claim, including but not limited to periods past, present or future, for any injuries sustained, directly or indirectly from the accident (or occupational disease) of this file, or consequentially therefrom.
6.
Outstanding Judgments, Liens or Support Collection Orders

Claimant states that there are no outstanding judgments, liens or Support Collection Orders pending against him/her as of the effective date of this Agreement.

[OR]
A child support lien in the amount of [$ amount of lien] exists but is being satisfied from the payment set forth in this agreement.  Claimant state that there are no other outstanding judgments, liens or Support Collection Orders pending against him/her as of the effective date of this Agreement.
7.
No Third-Party Action Pending

Claimant certifies that s/he does not have any third-party action pending or contemplated as a result of the injury(ies) of this file as of ___________, 20____.  If any third-party claims are pursued, it is understood and agreed that Carrier, WAMO and Special Funds Conservation Committee have hereby preserved, and would be entitled to, liens under Workers’ Compensation Law § 29 for all pre-settlement payments and payments made pursuant to this Section 32 agreement against any recoveries that may be derived from such claims.  Moreover, the Carrier and Special Funds Conservation Committee hereby specifically reserve their respective rights to offset any and all medical benefits pursuant to Workers’ Compensation Law § 29(4).  The Claimant waives any right to petition the Workers' Compensation Board or any other Court of competent jurisdiction for any additional monies representing the Carrier’s equitable share of the Claimant’s legal expenses relating to the third-party action as otherwise permitted pursuant to either Matter of Kelly v State Insurance Fund, 60 NY2d 131 (1983); Matter of Burns v Varriale, 9 NY3d 207 (2007); Matter of Bissell v Town of Amherst, 18 NY3d 697 (2012) as applicable to the Subject Case.

8.
Waiver Agreement Management Office (WAMO) and Section 32 Agreement
a. Purpose

The purpose of this Agreement is to provide Claimant with funds that will compensate her/him for future workers’ compensation indemnity benefits, and extinguish Carrier, Special Funds Conservation Committee and WAMO’s responsibility for such benefits.
b. Gross Settlement
WAMO (and Carrier) will make a final payment to the Claimant in the amount of $_________. (Gross Settlement Amount).  The Claimant understands the Section 32 Agreement proceeds are allocated to future indemnity and said amount is premised on the Carrier and WAMO’s reliance upon the claimant’s continued entitlement to weekly benefits in the amount of $________ in WCB Case No. ______.  The Claimant acknowledges and agrees that this Section 32 Agreement has been entered into by the WAMO and the Carrier as a result of their reliance upon her/his assertions and representations made at each and every hearing, including the Section 32 hearing.  By signing this Section 32 Agreement, the Claimant acknowledges that (s)he is entitled to the awards referenced in this Agreement and that (s)he has not returned to work or earned any wages as a result of employment, which would require an adjustment to her/his entitlement to indemnity benefits (reduced earnings).  Claimant affirms that all of these statements are true to the best of her/his knowledge.  Claimant agrees, in the event (s)he becomes employed or receives earnings (increase in wages) that would require adjustment of her/his weekly benefit rate prior to the date of the Section 32 hearing, (s)he will immediately contact her/his attorney, the Carrier and WAMO.
c. Less Legal Fee

The sum of $__________, subject to approval by the Workers’ Compensation Board, is the fee agreed upon between the claimant and her/his attorneys as compensation for effectuating this settlement, and shall constitute a lien upon the settlement amount of $___________.  Said fee will be deducted from the Gross Settlement Amount and remitted to _______________ as a legal fee.  Claimant’s attorneys agree to waive any previously awarded but uncollected attorney fees as of the date of the Section 32 hearing.

d. No Payment of Causally Related Medical Expenses
WAMO agrees that no payment is being made under this agreement for causally related medical benefits or expenses.  Hence, the Parties acknowledge that a Medicare Set-Aside is not necessary and no provision regarding the same is incorporated herein. 
e. Net Recovery  

Claimant will receive a net settlement in the amount of $____________.
 9.  
Requested Apportionment by the Social Security Administration

Claimant recognizes the Social Security Act, specifically 42 U.S.C. § 424a(b), provides for the proration of workers' compensation benefits received in the form of a lump sum settlement in determining whether there should be an offset of workers' compensation benefits against the receipt of Social Security Disability benefits, and the Social Security Administration is required to prorate a workers' compensation settlement over the remainder of an individual's actual life span.  The present value of the compromised settlement shall be prorated in accordance with POMS § 52150, et seq.  
Claimant's date of birth is _______, and the Claimant's life expectancy is [# of years] (United States Life Tables, 2010).  
The gross award on this claim is $__________, but the Claimant requests that the settlement proceeds be premised on a value of $ [net to claimant] and should be apportioned by the Social Security Administration as follows:

o The settlement shall represent payment of the net award of $ [net to claimant] at the monthly rate of $ [net to claimant divided by life expectancy] for the remainder of the expected lifetime of [# of years]  in lieu of any further rights under the New York State Workers' Compensation Law.

o In determining the applicable monthly rate, the legal expenses of $________ were deducted from the gross settlement of $_________.  The net proceeds of $ [net to claimant] were divided by the entire applicable offset period of [life expectancy in years X 12 months] to calculate the adjusted rate for the entire offset period.
10. 
Social Security Allocation Within Discretion of Social Security Administration

The Parties agree that, as set forth in paragraph 9 above of this Agreement, this is the intended settlement and respectfully request that the Social Security Administration follow this formula for a computation of any offset based upon this workers' compensation settlement.  Claimant understands that the Workers’ Compensation Board takes no position with respect to the policies and procedures of the Social Security Administration and the ultimate decision lies within the sole discretion of the Social Security Administration.  The Carrier, Special Funds Conservation Committee, and WAMO, as well as the Workers’ Compensation Board, specifically take no position with respect to the requested Social Security allocation.

11.
Outstanding Application for Review
Upon the filing of the Notice of Approval for this Section 32 agreement by the Workers’ Compensation Board, any pending Applications for Board Review pertaining to indemnity benefits filed by any Party in interest hereto are withdrawn.

12. 
Representation by Competent Independent Counsel

Claimant certifies that (s)he has been represented by competent counsel of her/his choice in the Subject Case and in negotiating this Agreement.  Claimant acknowledges that (s)he has received independent legal advice from her/his attorneys with respect to the advisability of entering into this Agreement and with respect to the terms thereof.  Claimant has made such investigation of the facts pertaining to the claim and this Agreement and matters pertaining thereto as (s)he deems necessary, and Claimant acknowledges (s)he is entering into this Agreement freely and of her/his own free will.
13.
 Upon Board Approval, Agreement Not Subject to Appeal

The Parties understand and accept that this Agreement, once approved by the Workers' Compensation Board, is final and binding on all Parties and is not subject to appeal or review by the Workers’ Compensation Board or any court under any provision of law including, but not limited to, Sections 23 or 123 of the Workers' Compensation Law.  The Parties request that the Workers' Compensation Board approve this Agreement, thereby resolving the indemnity portion of this claim and any actual or potential issues presented by the Subject Case on a final and conclusive basis.

14. 
 No Right to Reopen Unless All Parties Agree

Claimant understands and acknowledges that there is no right to reopen the indemnity portion of the Subject Case for any reason once the Workers’ Compensation Board approves this Agreement, absent an agreement by all interested Parties to reopen and approval by the Workers’ Compensation Board.
THE UNDERSIGNED HEREBY CONSENT OF THEIR OWN FREE WILL TO BE SUBJECT TO THE ABOVE PROVISIONS, TERMS AND CONDITIONS AND ACKNOWLEDGE RECEIPT OF A COPY OF THIS AGREEMENT.
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